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SlJMMAR'

Market forces, not regulations, should drive the deployment of advanced

lelecommunications networks and services. The Commission must exercise the independent

l(whearancc authority estahlished in Section 706 to L'nsure that incentives are created for

inti'astructure investment huy ILECs in advanced 1l'lcc(\ll1munications networks and services

Regulatory parity, reI ief from Section 25 I collocation IInhundling and resale requirements,

costly and hurdensome separate suhsidiary requirement'. and L/\TA houndary restrictions, arc

Illl1damental to ILECs competing on a level playin!::, field with competitors providing high-speed

data and Internet services. The puhlic interest henefits nl' increased handwidth capacity .. more

customer and end user choices. lower prices. and tcchlwlogical innovation can only be realized

through market driven competition.
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INTRODUCTION

The United States Telephone Association ("II~1 1\") hereby tiles its Comments in

response to the Commission' s Memorandum Opinion (md Order and Notice ofProfJosed

Rltlemakinr!' ("MOO" & "NPRM"). released August 7 I 998. regarding deployment of advanced

telecommunications networks and services. lIST/\ is lhe principal trade association of the

incumbent local exchange carrier industry ("ILEC\"l

The market for high-speed. advanced data and Internet services is extremely competitive. I

Public demand for increased bandwidth capacity contlilues to outstrip supply. According to onE:

observer. "In a competitive market. companies must constantly invest and innovate. or risk losing

I ,",'ee, e.g. tJSTA August 12. 1998 E, parle filing Crandall & Jackson. FJiminalin;z,
Barriers 10 DSL Service. Jul~ 1998.

UST\ COIW\1ENTS 9/25/98
C( DOCKET NO, 98-147



to [I Fes. Such regulations stine innovation, are disincentives to invcstments hy ILECs in

advanced telecommunications networks and services. Ire anti-competitive and discriminator)

Section 706 of the Telecommunications Act of lqq6 (I. \ct") and the pro-competitive.

2

out to competitors."z ILEes are faced with providing ~I(jvanced telecommunications networks

pursuant to burdensome and costly regulations not apf1licablc to competitors:' The incentives

necessary f;~)r ILECs to invest and deploy advanced telecommunications services envisioned h)

and Internet services. Out-datcd telephony regulation" that v"ere never intended for a packet-

deregulatory intent of the Act are reduced.

l 'STA urges the Commission to eliminate. not construct. harriers to ILEes fully

participating on a competitively neutral basis in mectin~l the puhlic's demand for high-speed data

and inf()f]nation technologies. should not he adopted h\ the Commission and then solely applied

switched. digitized data and Internet world designcd t(l !~lci litate the convergence of voice, video,

appl ied to 1LECs, and arc inconsistent with the puhl ic Illterest henefits of market-hased

not government regulations. should he the economic dnver f()r data and Internet competition.

competition leading to greater customer and end user >. hoices and lower prices. Market forces.

, See Werbach, Digital Tornado. The In/erne/ lind Telecommunications PoliLy. opp
Working Paper Series No. 29 at 7 dated March J ()()7

'''''ee also, Eshin. In/ernet Over Ca.hle. Defining Ihe Future in Terms ofthe Past. OPP
\Yoking Paper Series No. 10. dated August 199R
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I. REGULATORY PARITY
MUST BE IMPLEMENTED

Micro-management hv the Commission of data and Internet markets will not facilitate the

response to the puhlic's demand for such services. Rcal competition hetween different industries

10 provide such services can nnly occur when the ( nlT1mission's regulations arc competitive!)

neutral, l rSTA supports the elimination ofregulatioll" lhat place ILLes at a competitive

disadvantage to competitors like MCI/WorldCom', l ! NFL OWEST. Level J and cahle

providers of high-speed data and Internet services such as fimeWarner' s "RoadRunner," and

r(Ts (a!I!ome Internet access services. If the puhlic !lHerest is to he served hy increased

competition. lower prices. greater choices, and access 111 innovative. advanced

telecommunications networks and services, then the ( 'lmmission must use its independent

forhearance authority under Section 706 of the Act. and similar authority under Section 104 of

the ,\cl. to forhear from imposing hurdensome. costh :l11d unnecessary regulations on lL,ECs.

while concurrently using its hiennial review authorit) pursuant to Section I J5 of the Act to

implement regulatory reforms hy eliminate unnecessan regulations.

[J~;TA supports the arguments raised in Petitions tiled hy SHe and Bell Atlantic that

Section 706 provides clear. separate and independent L'rounds for regulatory forhearanee. As

SHe argues:

Section 706 imposes on the CommiSSion an ohligation to promote
the deployment of advanced telecommunications services to all

147IJ.S.C. ~160

; 47 USc. ~16I
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advanced services.,,7

telecommunications networks and services. Cable companies and other competitors arc not

separate subsidiary requirements for ILEes, the Cllml1lission \vill provide incentives for ItH 's

4

Americans. an obligation that is plainl) distinct from section lO's
mandate that the FCC forbear from enl(lrcing regulation that is no

longer necessary to protect consumers'

" Sf)(', Pac Bell and Nevada Bell Petilio/1 for Heconsideration at 5-9. September 8. 1998,

Similarlv. Bell Atlantic correctlv states that "section 71)() l2,ives the Commission an attirmativc.' - ~ ....

pro-competitive. deregulatorv. intent or'the Act \vill b\,' furthered when regulatory parity becomes

ob Iigation to encourage the deployment 0 f advanced k !ccommunications by uti Iizing .. ,

the Commission's public policy goal. By removing dnilicial barriers to competition such as the

n. SEPARATE SUBSIDIARY REQ1JIREMENTS
ARE BURDENSOME AND COSTLY

required to establish separate subsidiaries to provide hIgh-speed data and Internet services. The

"regulatory forbearance ... " v,hen doing so will pr0!l10!l' competition and the deployment of

Separate subsidiaries arc unnecessary. cosl)v. ;lIld burdensome duplications of parent

to rapidly deploy innovative. advanced telecommunications networks and services. Othenvise.

company operations for all Il. ECs. especially small. ;lI1d mid-si/e companies. Creation of

separate subsidiaries and supporting systems can on" delay the deployment of advanced

the Commission's proposals will continue 10 place II ICs at a competitive disadvantage. make

7 Bell Allanlie PC/ilion for Parlial Reeon\ldcl'i1tiOI1, or Alternativezvjor ('lorijieatio/1 at
6. September 8. 1998.

LSTA (O\lMEI\TS 9/25/98
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ILEe infrastructure investments riskier. and delav the nuol ic' s access to high-speed data and

Internet services at market-driven prices.

III. COLLOCATION REQUIREMENTS
PREEMPT STATE REGlJLATION

!\ potential consequence of the Commission' s collocation requirements ll for ILECs

deploying advance telecommunications networks I" preemption of existing state approved

collocation agreements. The Commission's II,FC col1<xation requirements create another layer

of hurdensome and costly regulations. The collocation rules adopted in the Coml11ission's lAIcal

('ompetitiol1 Order are sut1icient to address any lssue'· \vhich may arise regarding access by

competitors to ILEC facilities through collocation ;lrr;Jllgements,')

IV. UNBUNDLIN(; REQUIREMENTS
SHOULD NOT APPLY

The Commission -s imposition of unoundling ,md resale ooligations on (LECs when

deploying advanced telecommunications networks and services also raises the issue of

('ommission preemption of state commission deeisioll~,. Moreover. the Commission's decision

creates further inequities f(lr ILECs hecause the unhundling requirement only applies to ILFCs

and not other competitors. when ILEes deploy high-speed data and Internet services in these

k Memorandum Opinion and Order and Not icc o/Proposed Rulemakin[; at 30-32, ~~162
64. 53-67..r~1 18-150 (discussion of specific additional collocation requirements heyond those
required under the !'ocal ( 'ol11peti/ion Order).

) II FCC Rcd at 15782-15809. ~!(T5:'i5-61:2

IIST\ ('OMMENTS 9/25/98
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II !d

unhundled basis pursuanllo Section 251(c)(1) olthe \<1

investments by ILEes in advanced telecommunicatiolb nenvorks and services.

6

lJSTA supports the Petitions for Reconsideralj( l n filed bv Bell Atlantic and SBe to

does not mandate that requesting carriers receive superior quality
access to network clements upon demand .... The fact that
interconnection and unbundled access l1lust he provided on rates,
terms. and conditions that are nondiSCriminatory merely prevents
an incumhent LEe from arbitrarily trealmg some of its competing
carriers differently than others: it dnes l1ill mandnte that incumbent
LEes cater to every desire of ever) reuuesling carrieI'll

request of competitors superior in quality to what the I1lcumbent provides itself. 11l As the Eighth

To the extent the Commission's .. determinations may he read to

require non-voluntary loop conditionirH.' in geographic areas in

competitive markets. These unbundling rcquiremelltslcl as disincentives to infrastructure

I JSTA opposes the requirement that ILEes mlls1 condition local loops for competitors.

('he Commission is prohihited from mandating that II I('s provide conditioned loops at the

Circuit Court of Appeals reasoned, nondiscriminatnr\ lccess to network elements on an

eliminate the ('ommission's mandatory loop condiliollll1g requirement. 12 As C;TE explains in

supporting comments:

I!) iowa Utilities Board 1'. FCC. 120 F.3rd ..,,,~ g 12-R 13 (RIll Cir. 19(7), eert granted II X
S.e'1. X79 (I 99R).

I' Be!! Atlantic Petitionfor Partial Reconsidemtion. or Alternative/yfor ('!arijication at
2-5. Septemher R. 1998: ,r...,'fU '. Pac Be!! and 've1'(u/a /;i'!/ !>etitionjor Reconsideration at 2-5.
Scptcmher R. 1998.

I iSlA ('OMMENTS 9125/98
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which an ILEe does not provide such conditioning for itselfor its
affiliates. it is in direct contravention ot/mm I !Ii/ities Board and
may not stand. I

v. RESALE OBLIGATIONS IMPOSED (lPO!\
fLEeS ARE INCONSISTENT WITH
f>RIOR COMMISSION POLICY

Regarding resale of advanced telecommunications services the Commission has

concluded:

By its terms. section 251 (c )(4) applies 10 "any telecommunications
service that the carrier provides at retal! to subscribers who arc not
telecommunications carriers." Advanced services generally offered
by incumbent LEes to subscribers Whll are not
telecommunications carriers meet this statutory test. We thus
tentatively conclude that these services lil[1 within the corc
category ol"retail services that both Congress and the Commission
deemed subject to the resale obligation. and the reasoning that lead
the Commission in the Local ( 'ompetililll1 ()rdcr to exclude
exchange access from the section 2~ 1(c)( 4) resale obi igation does
not apply. We tentatively conclude. therefore. that advanced
services marketed by incumbent I XC's generally to residential or
business users or to Internet service providers should be subject to
section 251(c)(4) resale obligation. without regard to their
classification as telephone exchangl' service or exchange access.'.J

ILECs are handicapped in their abilitv to Cllmp,:te on a regulatory neutral

playing tield because oflhe Commission's inexplical,": reluctancy to affirmatively exercise the

independent forbearance authority under Section 7()(,\s intended by the Act. by not imposing

I; GTE Comments at J. CC Docket No. qg-14 7. September 23. 1998 (comments in

support of Petitions fc)r Recllnsideration tiled by Hell \tlantic and SHe).

I Memorandum O!)iniof} and Order and \ oIl,,' of Proposed Rulemaking at 83. ~189.

USI\ CO\l MEI\TS 9/25/98
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I1urdensomc and costly Section 251 regulations and separate subsidiary requirements. T'he

Commission proposes to ignore its own Loca/ ('om/1('t/tiof7 Order on the resale of access

services, and impose a subset of regulations on IU( \ \\ho provide access services through

advanced telecommunications networks, Based upon fhe Commission's proposaL ILEC access

services provided over their \Vireline networks would 1111t be subject to the resale obligations ot'

Section 251 (c)(4), while access services provided bv I! Fes over advanced telecommunications

networks would be subject 10 the resale obligations of "-ection 251(c)(4).

liS FA opposes applYll1g Section 251(c)(4) resale obligations on ILEe deployed advanced

telccomllmnications networks and services, ('lassirvitH_~ all advanced telecommunications

services deployed by fLF·:Cs as telecommunications services in which resale obligations apply is

inconsistent with the COlllmission's Loca/ ('omf7crili(!1J ()/'c/er that exchange access is not subject

to the resale ohligations o!'Section 251(e)(4) and the ( I1mmission's UniVC'rsa/ '\"(,/,1'ice Report 1(1

( 'ongress.

The Commission has tailed to provide any re(lsoning why exchange access must now be

suhject to is Section 251 (c)( 4) resale obligations \vhen made available through ILEC deployed

advanced telecommunications networks and service offerings. In the Loca/ Compel it ion Onler.

the Commission concluded that exchange access sen Ice docs not tit within the delinition oj

services that ILEes arc required to ofTel' for resale under Section 251 (c)( 4):

Exchange access services are not subject to the resale requirements
of section 251(c)(4). The vast majoril\ of purchasers of interstate
access services arc telecommunications carriers. not end users ....
IWle conclude that the language and Inlent of Section 251 clearly
demonstrates that exchange acccss SCI' Ices should not bc

liS 1'\ ('OMMENTS 9/25/98
« no( 'KET "0. 98-147



considered services an incumbent LFC "provides at retail to
subscribers who are not telecommunicltions carriers" under section

251(c)(4L

We tind several compelling reasons to l:onc!ude that exchange
access services should not be subject to resale requirements. l,'irs\'

these services are predominantly offered to. and taken oy. [Xes.
not end users. Part 69 of our rules defInes these charges as
"carrier's carrier charges." and the speer/Ie part 6() rules that
describe each interstate switched access clement refer to charges
assessed on "interexchange carriers" rather than end Llsers ....
Moreover. because access services are designed for. and sold to.
IXCs as an input component to the IX( '" nwn retail services.
LEes would not avoid any "retail" costs when offering these
services targeted to end user subscribers because only those
services would involve an appreciable kvel of avoided costs that
could be used to generate a wholesale r;tle. Furthermore... , section
251 (c)(4) does not entitle subscri bel'S to obtain services at
wholesale rates for their own LIse. Permitting IXCs to purchase
access services at vvholesale rates l(,r till·ir own usc would be

inconsistent with this requirement

We conclude that section 251(c)(4) doe" not require incumbent
[J~Cs to make services available for resale at wholesale rates to
parties \vho arc not "telecommunications carriers" or who are
purchasing service for their own use lile wholesale pricing
requirement is intended to facilitate competition on a resale basis.
Further, the negotiation process established by Congress !()r the

implementation of section 25J requires II1Clllllbclll LFCs to

negotiate agn:ements. including resale agreements. with
"requesting telecommunications carrier I)r carriers. nol with end

users or other entities. I:;

The Commission"s reasons for not including ,:\change access as an ILEC resale

ohligation under Section 2':; 1(c)(4) arc just as cpmpclllllg when applied to ILF:C deployed

advanced telecommunications networks and service' \-1oreovcr. imposition or resale

USIA (O"lMEI\TS 9/25/98
(( nOC!.:ET ""'0. 98-147 9



their customers ,... "17 The Commission reasoned that

innovations which lead to first-to-market advantages, \s the Chairman stated:

In its l/niver,ml ,\'el'1'ice Re!)()rIIO ('ongrc,\\ tIll' ('ommissioll concluded that "Internet

The provision of Internet access servicL' involves data transport
clements: an Internet access provider must enable the movement of
information hetween customers' O\\n \.'(H11puters and the distant
computers with which those customers seek to interact. But the
provision of Internet access service crucially involves information
processing elements as well: it offers end users information-service
capabi lities inextricably intertwincd \\ it h data transport. As such.
\ve conclude that it is appropriately c·/;I-.;"cd as an "inj(mnation

lei.111

L for one. am not afraid of seeing \V1 rellJ1e telephone providers
have a first mover advantage -- ir vou make the investments to get
to market ti rsl , .. 1(,

telecommunications networks and services arc simpl:- unnecessary in competitive markets such

as the data and Internet markets. Also. am adVanliH.!l' 01' heim.!. tirsHo- market innovative. .. \... '-.

added regulatory burdens and costs of ILECs creating St'parate suosidiaries to provide advanced

Section 706 requirement that the Commission remove harriers to inti'astructure investments. The

ooligations on ILEes serves as a disincentive. is discr1minatory. anti-competitive. and contrary to

services is lost. The Chairman has recognized the importance or ILEes also henefitting from

access providers do not offer "telecommunications sen ICC" when they furnish Internet access to

[7 Universal Service RC!Jorllo Crm{Zrcss a1 4:? 41i~n. CC Docket No, 96-45. FCC 98-67.
released /\pril 10. 1998.

USI.\ <o\lMENTS 9/25/98
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service."IR

In offering service to end users, howewL they do more than resell
those data transport services. They conjoin the data transport with
data processing. information provision,. and other computer
mediated offerings, thereby creating an information service. Since
1980. we have classed such entities as enhanced service providers.
We conclude that. under the Act thev ;ln~ appropriately classed as
information service providers. 19

The Commission classifies xDSL services as 1ckcommunications services. while Internet

access services are classi lied as information sen ices \ccording to the Commission:

An end-user may utilize a telecommunications service together
with an information service. as in the case of Internet access. In
such a case. however. we treat the two sLTvices separately: the first
service is a telecommunications se[\ic(~ leg. xDSL enabled
transmission path). and the second sen icc is an infc)ffllation
service. in this case Internet access w

What is clear from the Commission's MOO and '\JPRM is that the Commission's reading

orthe resale ohligations ot'll FCs under Section 2"' 1(, )(4) is at hest inconsistent with the Local

( 'Olnpctilion Order and ils I niver,'I'al Service RC'/)(J('( Iii ( 'ongress. and at vmrst undermines the

intent and purpose ofthe'\cL I ISTA urges the ('omnllSsion to forbear from applying Section

251(c)(4) obligations on II IT deployed advanced teb'ollllllunications networks and services.

I~ ld at 41. ~80,

,,) ld. at 41 , ~r81 .

'I) lei. at 20. ~136.

lISL\ COMME'ITS 9/25/98
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distance markets.

By lifting the LATA houndary restrictions, RnO('s will he ahle to compete on a

((/,\ lome. !V!CIIWoridCom' s I ·t [NET. Level 3. O\Vr-.:. I and other providers of data and Internet

12
Usn COMMENTS 9/25/98
CC DOCKET "10.98-147

l JSTA supports removal of LATA boundan rl'strictions. Such artificial distinctions

regulatory neutral playing field with competitors like! imeWarner's "Road RunneL" TCTs

'I USTA Comments at 3-6. September 1R. 199R. In the Maller of CiTE Telephone
Operators. CiTOC TariflNo I. GTOC Transmillol :\I! 1/.:18, CC Docket No. 98-79. In the
\Ioller of Pacific Bell Telephone Company, Pacific 11<'11 Tarifl FC< . No. 128, Pacific Bell
{ransmillal No. 11)/'\6. CC Docket No. 9R-l03.1n Ihe 11allcr 01 Bell."'outh Telecommunications
Illc. lfell,\'outh TariflF( '( Vo. I, BellSouth Tram/nil/ilf Vo J.~(). CC Docket No. 98-161.

thought applies to RBOC local exchange carrier m:lrk,'\s and their access to in-region long

or llnhlir or special advantages entering the data and 1111erne1 markets as the Commission has

greater handwidth capacitv \1oreover. the market I'm ,lata and Internet services arc fully

competitive. RBOCs arc not dominant. RROCs lack ,he same alleged anti-competitive potential

telecommunications networks and services are suhstanttal. LATA boundary restrictions act :.IS

disincentives to make the infrastructure investments 11,'ccssary to meet the public's demand for

arriving at their final destinations. 21 [n addition. thc Pl\Cstment required to deploy advanced

consumer nor telephone company may kno\\ to what 11;lth information packets may take in

wcre created fifteen years ago fiJr the circuit-switched \ oice network 01' 19R3. In today's packet-

s\vitched data and Internet world, LATA boundary re<;trictions arc useless where neither the

VI. LATA BOUNDARY RESTRICTIONS ARE
UNWORKABLE IN TODAV'S MARKETPI,ACE



access who are unencumbered by LATA boundarv reSl fictions. The end result of removing

harriers to !LEes gaining regulatory parity \vith compclitors is that the public interest vvill he

scrved hy greater fLEe infrastructure investments. I'arld deployment 01' advanced

tclecommunications networks and serviccs. Inno\miof! less network congestion. more customer

and l~nd USt?r choices. and lower prices. These henelih 1/' market-driven competition cannot he

replicated hy the Commission's retention of [AlA h(1undary restriction.

CONCLUSION

The Commission must exercise the regulator: lorhearance intended by Section 706 01' the

Act Separate subsidiary. collocation. unbundl ing. resa Ie and LATA boundary restrictions

imposed upon ILETs arc discriminatory. anti-compctitwc. protectionist, contrary to the pro-

competitive. deregulatory intent of the Act. and nut in thc public interest. True exploitation ul'

the Internet can only occur when competition is unle~lshed. not constrained by regulations that

have no modern day use. Public demand for acccs-.; til high-speed. data and Internet networks

and services can only be mel if ILEes are permitted lilt' samc unfettered opportunity to compete

as its competitors now cnio:

lJST\ CO,,! M1(1\1'5 9/25/98
(( 1)(){'h:EII '\10. 98- t 47



Septemher 25. 199R

USIA COMMENTS 9/25/98
« /lOCKET '\10. 98-147

Respectfullv suhmitted.

UNITED STATES TELEPHONE ASSOCIATION

<>. V-;--=JJAk,)
----J-J;:n.-Jt-1 L{__~(L/!~ < ~. n .---

Lawrence F Saril'ant
Linda Kent
Keith TOWnSl'lld

John Hunter

1401 II Street. l\: W
Suite 600
Washington. D.( 2()()()5
(202); 26- 7';'" I

Its Attorne\:--

J4


